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(Pp. SA1<SA9) 


SUPREME 


COUNTY OF NEY YORK 


C 


AMUEL MALLIS, 
Plaintiff, 


-Aagainst- 


ig 
ARNOLD and JOHN B. FOVWLER 


| 

| 

| JEROME B. KATES, JUDITH KATES, JACK J, 
| 

{ 

| Defendants. 


| 
| Third-Party Plaintifr, 
-acainst- 


ERCME B. KATES, BAUKMAS TRUST Company 
and WILLIAM LoMor, 


Third-Farty Defendants. 


| 
{ 
| JACK H. WEINER, an attorney-at-law, 


| Trust Company (hereinafter "Bankers" ) the 


{ captioned case. 


party plaintiff for leave to amend his 


IN OPPOSITION TO MOT 1 ON 
" 


Si 


I am associated with CHARLES LEE EDS, ESQ., attorney for Bankers 


j 
| 
admitted to practice in the | 
third-party de | 


| State of New York, does hereby affirm under penalty of perjury: 
| 
| 
{ 
| 
| 


I submit this affirmation in opposition to the motion cf the third- 


| 
third-rarty complaint acainst defendant | 


SAl 
Note of issue has been filed; 

The case is pending in 7f.¢. 

Part 4; 

This ection was commenced 

before September Ly. oy. 

Calendar Ilo. gh735. 


enero eteoepesereesmeentinepenesmmaceesicrine react 


INDEX NO. 25831/72 


TO MOTION TO AMEND THE 


AFFIRMATION IN OPPOSITION | 
THIRD-PAPTY COMPLAINT 


fendant in the above- 


: v 
‘ . 


s ; a & 
tl Cee -SA2 . 
| Bankers on the ground that to permit the third-party Plaintiff to change its 
I} : 
! cause of action on the eve of trial when this case is scheduled to be tried 


d 
| on September 29, 1975 before &. jury, would be an abuse of discretion in 


accordance with the principles set forth by the Appellate Division, First 
Department in Osbourne vy. Miller, 38 A.D.24 298, 328 N.y.s.24 769 (App. Div., 
ee Ve tier 


| lst Dept. 1972). In the alternative, I urge that the court vacate the note 


‘f issue and grant leave to third-party defendant to make the necessary 


Preparations for its defense on the Amended Third-Party Complaint. 


j 

| 

| For this court to understand this action, it is necessary that 
| 


we refer to the history of this litigation and the concomittant lawsuits in 


Federal Court. 


A, The Instant Lawsuit. 


The instant action was originally commenced by Samuel Mallis, 


Plaintiff against various parties including his attorney, Jack J. Arnold 


(hereinafter "Arnold" ),and Bankers by the issuance of a Summons and Complaint 


The complaint alleges in its second and third 


causes cf action that Arnold breached a contract with plaintiff wherein and 


whereby he, together with another defendant, John B. Fowler agreed to pay 


; to the plaintirr Samuel Mallis, 


| 

| 

| on or about December 6, 1972. 
| the sum of $156,728, together with a profit 
| of $50,000 within thirty days of the agreement, i.e., March 3, 1972. The 
| third cause of action alleges: 


"That the defendant Arnold was 
i malpractice in that he failed to sec 
| ti-f wnrestricted and unlimited stoc 


guilty of negligence and 
ure on behalf of the plain- 


k; in that he failed to 
take the usual normal reasonable prec i 


half of the plaintiff, 
limited stock having a 


money it was intended to secure, but on the contrary accepted 
documents representations and papers from the defendant "Yates" 
wholly inadeauate for such purpose; in that he failed to exer- 
cise reasonable skill in the practice of his profession or to 
take such precautions as would normally be taken by @ practicing 
attorney in the City and State of New York to secure unrestricted 
and unlimited stock as collateral; that he recklessl-y and care- 


wT 
lessly failed to heed the piain endorsement ot’ the legend on tine 
stock certificates which indicated that said stock was restricted 
and limited as to negotiability and transfer; that contrary to 
vhe canons of ethics promulzated and/or adopted by the Association 
of the Par of the State of New York, the said defendant while 
purporting to represent and act on behalf of the plaintiff, acted 
in his ow and conflicting interest; and in that the said defen- 
dant was otherwise, careless, reckless and negli-ert in the 
premises, all to the damage of theplaintiff in ‘he sum of $156,728." 


The sixth cause of action of the complaint elleges: 
"That the defendant "Bankers,' anxious to receive from 
defendants 'Kates' the repayment of its loar foisted off upon 
the plaintiff the worthless 40,384 shares of restricted 
‘Vational' stock, which it had held as collateral from 'Kates' 
to secure said loan, and wrongfully and fraudulently concealed 
from plaintiff and 'Arnold' that the collateral was restricted 
and limited as to its negotiability, assignability and transfer, 
and was substantially worthless." 
The complaint further alleges that Bankers "... made no effort to inform the 
defer:dant 'Arnold' of the falsity of said statement of the defendants Kates 
but on the contrary Bided, abetted him and consented to such deception by 
remaining silent, despite its prior knowledze and notice that the aforesaid 
representations of 'Kates' were false and fraudulent and that the monies 
of the plaintiff were to be paid over in reliance thereon." (Para. 46° 
Arnold in his answer issued a general denial. Bankers did not 


answer but moved to dismiss the complaint and for summary judame 


February 30, 1973. 


.~.i(11..2>~=-=~”=2=2EE ND emnennan nee enemas aneaanatian aaa n 
a 
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On July 13, 1972, Justice Nadel granted the motion dismissing the 


complaint with respect to Bankers. A copy of his decision is annexed 


hereto as Exhibit "A". Justice Nadel stated: 


"Bankers Trust is likewise charged with the same 
duty to speak for the protection of plaintirr Equity 
National Industries, Inc., and is charged with both 
fraud and negligence in permitting "escrowed stock" 
into the possession of defendant Kates, thereby alle- 
gedly aiding and abetting in the swindle 


Plaintiff is proceeding under severaj. fallacies with 
respect to facts. The Escrow Agreement sets up two classes 
of shares, conditional shares which were issued to the 
stockholders of the company being acquired subject to re- 
call if certain profits were not realized, and final shares, 
which were held by the escrow agent until the number of 


final shares to be exchanged for conditional shares could 


be determined. The conditional shares had a restrictive 
legend placed on both face 


and back of each certificate. 
The restriction did not per se make the stock "worthless" 
@®s plaintiff contends. Equity Mational did not allow 
"escrowed shares" to circulate. These were final shares 
under the terms of the Escrow Agrcement, which plaintiff 
could have determined from the National Bank of George, 
the escrow agent, as well as transfer agent, if he had 
taken the precaution of examining the stock certificates. 


The leading case on where there is a duty to speak is 
Amend v. Hurley, 293 N.Y. 587, which holds that barring a 
fiduciary or confidential relationship there is no duty to 
speak. Plaintiff had absolutely no relationship with 
defendants London, Bankers Trust or Equity National. He 
was not even a purchaser of the shares, according to his 
participation in this "investment", the Equity shares are 


called "collateral" and he is guaranteed repayment out of 
another stock transaction. 


The 'fraudulent concealment’ he alleges acainst these 
defendants must fall on the basis of plaintiff's own exhibits 
in opposition to these motions. The legend showing a restric- 
tion on the sale or mpothecation of the shares appears on 
the face and back of both stock certificates. The court is 
unable to determine when or how plaintiff could or should 
have been informed by these defendants, who could not and 
did not know of ais existence prior to the closing which he 
did not attend." 
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An order of dismissal was entered on August. 1, 1973, copy of which 


| is annexed hereto as Exhibit "B." No appeal was taken from this order. (mn 
Decenber 13, 1973, Arnold for the first time issued his third-party complaint 
against defendants, Kates, Bankers and William London asserting that the 
third-party defendant caused to be prepared an affidavit by Kates knowing 
that such affidavit was false and making this affidavit for the purpose of 
having Arnold and his client expect delivery of the stock. 

As a@ remedy he sought judgment over against the third-party 
defendants if the plaintiff should recover any judgment against Arnold. 

Issue was joined by Bankers by the service of an Answer on December 26, 1973. 
The examination before trial of Kates was taken on March 19, 1974. The 
examination of Arnold began on June 17, 1974 and was concluded on December 
17, 197k. 

The case was conferenced on or about June 5, 1975. At that time, 
Arnold had retained & new attorney; his earlier attormey had died. 

This motion for leave to amend the complaint was serve upon Bankers 
on August 1, 1975. By that time, all the discovery had been commleted and 
the case was awaiting jury trial on September 29, 1975. Despite this being 
the eve of trial, the third-party plaintiff Arnold seeks to amend his complaint 
to delete from it the provision whereby he admits that he guaranteed to the 
piainctiff the validity of the transfer and delivery of the share of stocks in 
controversy and ultimate saleability thereof. (Para. 6) He further alters 
his complaint by adding a new paragraph eighth which alleges that Kates 


actmowledsed that the represcntations were false and fraudulent and returned 


ene em nee o 
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the sum of $50,000 ana $5,000 to Arnold. He @lso asserts a demand for 


judgment in the sum of $126,728 against the third-party defendant Pankers 


in lieu of his earlier request for judgment over should he be found liable 


for his own alleged valpractice. Thus, on the eve of trial, Arnold has 


altered his theories and his ad damnum with no opportunity for Bankers to 


evamine the truth or validity of these claims before trial. 


B. The Proceeding in Federal Court. 
eee eral Court 


On February 24, 1975, the plaintiff in this case brought still 


another action in the United States District Court for the Southern District 


of New York against Bankers, Federal Deposit Insurance Corpany, European 


American Bank and Trust Company and Franklin Mational Bank (S.D.N.y, 1) Civ. 


909 (M.P.)). In that action, the defendants are alleging that that Court 


has no cause of action under the Securities Exchange Act of 1934. Bankers 


also alleses that the claim of Samuel Mallis :n the Federal Court is barred 


by collateral estoppel as a result of the decision of Justice Iladel herein- 


before referred to. A copy of the affidavit filed by Nathan Silverman on 


May 12, 1975 with the United States District Court is annexed hereto as 


Exhibit C. The matter is still pending before Judge Follack. 


C. The Motion To Amend The Third-Party 
Complaint Should Be Denied. 


neem eae 


As we have shown, the action has been pending in various courts 


for more than three years. At no time during this period did Arnold or 


his attorneys attempt to amend the third-party complaint. Although he 


asserts that the amended third-party complaint presents no new facts, an 


examination of the two complaints expressly demonstrates that he i vary inc 
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the facts. Thus, the original paragraph 6 reads as follows, is no longer 


in the complaint: 


"Third-Party plaintiff in reliance upon all of the aforesaid 
warranties and representations made by third-party defendants 
and the acts engaged in by them, as aforesaid, guaranteed to the 
plaintiff the validity of the transfer and delivery of the shares 
of stock hereinabove described, for investment, and the ultirate 
salability thereof as provided for by the rules of the S.8.C. 


Similarly, he asserts a new paragraph eighth in the third-party complaint. 


This paragraph reads as follows: 


"Third-party defendant Kates acknowledged, to third-party 
plaintiff, that the representations hereinapove set forth 
were false and fraudulent (sic) returned to third-party plain- 
tiff the sum of $50,000 and $5,000 to the parties for whom 
third-party plaintiff acted as attorney in fact, leaving a 
balance of $126,728 due and owing." 


Moreover, he changes his ad damnum from recovery over to a claim 
new paragraph ninth) "That as a result of fraud and fradulent representations 
S ep : 


of the third-parties, as aforesaid third-party plaintiff was damaged in the 
sum of $126,728." 


In these circumstances the Court under Rule 3025(b) must deny the 
application for permission to amend the complaint. As was stated in DeFatio 
v. Nadler Rental weryice, Inc., 27 A.D.2a 931, 278 N.Y.S.2a 7e3 (2a Dept. 
1967) where the court expressly held that the lengthy delay of the defendant 
precluded the Court from allowing it to amend the Answer. (At p. 72) The 


Court stated at 278 N.Y.S.2da at 727: 


"Despite the general rule in favor of free amendment of the 
pleadinzs (CPLR 3023, subdivision (b‘), where amendment woula 
result in substantial prejudice to one of the parties because 
of something which has happened in the interim between the 
original pleading and the application to amend, and such harm 
could not be cured by the court, it would be an improvident 
exercise of discretion to allow such amcndment (Washir~ton 
Life Ins. Co. v. Seott, 119 App.Div. B47, 104 N.Y.5. 595 
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(1st Dept. 1907); Lentini v. St. Vincent's Hospital, 19 A.D.2q 
if 652, 241 N.y.S.2a 872 (24 Dept. 1963); 3 Weinstein-Forn-liller, 
| New York Civil Practice, par. 3025.16 (1966};. Where the party 
| 


who wishes to amend has or should have knowledge of the facts 
which he wishes to put in his later pleadines, but refrains from 
moving to amend for an incusably long period of time, his motion 
will be denied because of gros: laches. (Jennings v. Perkins, 
277 App.Div. 1143, 101 N.Y.§.2a 303 (2d Dept. 1950); Loureiro v. 
Long Island R.R. Co., Mise.2d (Sup.ct. 196k} 


a. bs aff. 22 4.0.24 
— et > pasaladilaitinocd 
193, 253 N.Y.8.2d 2h9 (24 Dept. 196h))." 


Similarly, the First Department reversed the granting of a motion to 


increase the ad damnum clause in Osbourne v. Miller, 38 A.D.2da 298, 328 


N.¥.S.2d 769. The Court saia: 


"We have heretofore held in order to increase the ad damnum 


Clause, the plaintiff must Droduce an affidavit showing the 
reasons for the delay in making the application and the fact 
the increase is warranted by: reason of information which has 
recently come to the attention of the plaintiff and excus ing 


the failure of neg?irence necessitating the amendment. 


iship Corpary, 34 A.D.2d 907, 311 N.Y.S.2a 


Galarza v. Alcoa Steam 
199; Koi v. P.S.& M. Catering Corp., 15 A,D2d 775; 22h N.y.s.24 
foe VF eee Catering Cor 


774. We have also previously held that an application of this 
nature should not be granted where the plaintiff is chargeable 
with inordinate laches or where the amount would unfairly pre- 
judice the defendant. Calarza and Koi, supra ." 


Finally in Boehn Development Corn. v. Sales, 42 A.D.2d 1018 2h8 
eee een Dereon cnrenanepntecutes sen ree 


the Court affirmed the denial of a motion to 


amend a claim for damages on the ground that the claim mst show "sufficient 
g 


reasons for the delay in making the motion, and that the increase are 


warranted by reason of information recently 


N.Y,3.2d 251 (3rd Dept. 1973) 
comins to the attention of the 


In this case, there has been no showing 


whatsoever of any reason for th 


| claimant." 348 N.Y.S.2d at 253. 
| vhe delay in making this motion. 


I submit there is no showings that information has recently come to 


the attention of the claim. As I have previously shown, Arnold has been 


fully aware of the facts hereinabove. Since March 1972, he has been privy 
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to various lawsuits involving thse parties. Certainly, if he had any 
reason to change his claim against Bankers, he had more than ample time 
to do so and should not be permitted to make this change on the eve of 
trial. 

Moreover, if the Court should nonetheless grant the motion to 
amend, the Court on its discretion should Strike from the calendar this 
action and grant leave to Bankers to redepose Arnold and . ny other persons 
such as the Third-Party Defendant xates referred to in the new paragraph 


eighth of the Amended Complaint on the basis of the changed facts. 


For these reasons, I urge that the Court dery the motion to amend 
the complaint and in the alternative, I urge that the case be vcicken 
from the calendar and leave be granted to Bankers to redepose Arnold end 
anyone else whom it may find necessary to denose. 


Dated: New York, New York 
August 8, 1975 


i/ 


| 
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JACK H, WEINER 
Max Kaplan, Esq. 

Attorney for Third-Party 

Defendant Jack J. Arnold 

120 East 56th Street 

New York, New York 10022 


Ruben Schwartz, Abraham Epstein, Esas. 
Attorney for Plaintiff Samuel ‘allis 
450 Seventh Avenue 

New York, New York 10001 


Olwine, Connelly, Chase, O'Donnell 
& Weyher 

Attorneys for Defendant Fowler 

342 Madicon Avenue 

Lew fork, iiew York 10017 


Bandior © Vass, aan, 
Attorneys tor Defendant, Fates 
605 Taird Ayernie 

New York, New York 1OOL/ 
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SAMUEL MALLIS AND FRANKLIN KUPFERMAN 
Appellants - against - Affidavit of Personal Service 
FEDERAL DEPOSIT INSURANCE CORP, etal., 
J Appellees, 


STATE OF NEW YORK. COUNTY OF NEW YORK 


I, Victor Ortega, being duly sworn, 

depose and say that deponent is not a party to the action, is over 18 years of age and resides at 
1027 Avenue St. John, Bronx, New York 

1) One Wall Street, New York, New York 


That on the 98 day of June 1976 4! 2) 48 Wall Street, New York, New York 
3) 1775 Broadway, New York, New York 
deponent served the annexed Supplemental Appendix upon 


1) Hughes Hubbard 
2) Sullivan & Cromwell 


3) Charles L . : ae <p eg 
the Attorneys ony this action by delivering a true copy thereof to said individual 


personally. Deponent knew the person so served to be the person mentioned and described in said 
Papers as the herein, 


Sworn to before me, this23 


19 
day of June 76 


ye Lies Citing 


VICTOR ORTEGA 


ROBERT T. BRIN 
MOTARY PUBLIC, State of New York 
No. 31- 0418950 
i in Mev: York County 
ae ixpires March 30, 1972 


